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        AMERICAN HEALTH LAW continues to be shaped largely by three familiar models. Each model was dominant in a particular historical period, although that dominance was usually contested by one or more of the other models. The most complete hegemony was achieved by the first model, the authority of the medical profession, from roughly 1880 to 1960. Under this paradigm, legal authority over virtually all aspects of health care delivery was delegated to the medical profession—indeed to individual physicians in private practice—and justified primarily by what was seen as doctors' scientific expertise.

       A second model, which became dominant in health law from about 1960 to about 1980 and continues to the present, is that of the modestly egalitarian social contract. This paradigm holds that patients and society as a whole, as well as physicians and other stakeholders, have legitimate rights and interests in the health care system. The role of law in this model is to achieve a fair resolution of conflicting interests, especially in the light of highly unequal information and power between patients and other actors. Given this model's egalitarian values, fairness has typically been articulated as access to care largely on the basis of medical need, high quality of care, and respect for patient autonomy and dignity. . . . 

       A third perspective holds that however modest by international standards, the American social contract is far too regulatory and redistributive, and should be replaced by legal principles appropriate to full-fledged market competition. The function of law in this model is to ensure that choices about health insurance and health services are made by individuals based on their own financial resources (assuming them to be above some specified minimum), and (in some versions of the model) to eliminate as much as possible hidden “cross-subsidies.” Individual (or aggregated individual) choice under financial constraint is believed to maximize efficiency (people want to pay only for coverage*156 or services that really benefit them, and providers will respond to such market pressure by economizing) and freedom, properly understood. The market competition model developed in the early 1970s, began affecting policy very quickly, and became the dominant paradigm in the 1980s and 1990s.FN[FN1]

       Each of these three models continues to exercise influence in political and legal contexts. While it is unlikely that we would ever again delegate to doctors the sweeping authority they enjoyed before 1960, the ideal of the trustworthy, independent physician delivering the best possible medical care for her or his individual patients still has powerful appeal or, as some market advocates see it, pernicious influence.FN[FN2] Similarly, while the egalitarian social contract model has been subjected to relentless intellectual and political criticism, the idea of access to health care on the basis of medical need remains attractive, and the countervision of health care distributed according to ability to pay remains troubling for public opinion and explicit policy.FN[FN3] *157 Yet, it is also true that many in more affluent socio-economic groups appear uncomfortable with the implications of universal coverage, and favor or at least acquiesce in some version of the market model. This is because their deepest commitment is to unrestrained access for themselves to the latest medical technology, combined with a fear that extending such access to all would be too costly and would result either in higher premiums and taxes and/or rationing applicable to everyone, including themselves.FN[FN4] The result is that all three perspectives *158 have been contending actively for influence over numerous issues of health policy and law.

       Two other models deserve mention: public health and bioethics. Many of the advances in health status and outcomes in the United States and other developed countries between 1850 and 1950 occurred not because of hospital science or individual treatment, but because of public health science: scientifically-informed sanitation, water supply, food inspection, housing reform, vaccination, public health education, and accurate diagnosis and isolation of the contagiously ill.FN[FN5] However, the influence of the public health model was effectively marginalized by the medical profession (and other powerful economic and political actors) for most of the twentieth century. . .  
       
I. PART ONE: THREE MODELS OF HEALTH LAW

A. The Model of Professional Authority

      [. . .]

       While providing doctors with sweeping control over health care, the professional authority model also set the limits of the problems it could solve, and therefore contained the seeds of its own fall from dominance. Three issues in particular were beyond its ken. The first was access to adequate (or any) care for people who could not afford fee-for-service medicine (which included most of the aged) and/or faced barriers such as race, ethnicity, and geography. “Charity” by hospitals and individual physicians was supposed to meet this need, but evidently could not, and even those served often received strikingly inferior care.FN[FN28] . . . A huge number of people were effectively excluded from care, resulting in shock when the nation had to mobilize for World War II and found that about forty percent of the young men called were physically unfit to serve.FN[FN30]

       Second, physician “self regulation” could not reliably achieve quality of care, or even police the most egregiously incompetent or impaired physicians. The mechanisms of self-regulation—professional and industry-administered accreditation standards and internal peer review by the hospital's medical staff—generated vague standards of care, poorly defined procedures, and overlapping and *166 rotating committees that diffused responsibility. To expect physicians who had bonded together during intense training, depended on each other for patient referrals and the financial viability of their hospitals, and shared a strong professional culture of perfectionism and resistance to criticism to police each other aggressively was fantasy on its face. The consequences could be extreme. For example, a hospital medical staff permitted a charming doctor to do complex spinal surgery for which he was totally unqualified. He persuaded patients who did not need the surgery at all to undergo it, paralyzed them through his incompetence, and then falsified the hospital records to hide his responsibility.. . . 

       Third, the professional authority model had no internal mechanism for controlling costs, other than the vague and voluntary norms of professionalism. To be sure, as long as patients had to pay for most care out of their own pockets, their ability to pay operated as a check on doctors' fees. But as private health insurance, fueled by federal tax exemption, union contracts, and corporate desire to maintain employee loyalty spread during the 1940s and 1950s, patients' ability to pay was no longer limited by their immediate incomes. Thus, doctors fees and hospitals' costs were free to, and did, rise sharply, especially after the enactment of public health insurance (Medicare and Medicaid) in 1965.

B. The Model of the Egalitarian Social Contract

       From the perspective of the modestly egalitarian social contract, unreviewable physician authority is seen as potentially dangerous and *167 self-interested. To achieve fairness in access to care, quality of care, and the financing of care in a context of inequality between patients and other actors (doctors, hospitals, insurance companies), the law must in some circumstances override professional and industry custom, practices, and contractual arrangements and define and enforce a “social contract.” Under this model, statutes, regulations, and judicial doctrines require health insurance contracts to comply with socially-defined standards of need and fairness, and prohibit hospitals from denying emergency care.FN[FN37] . . .  Other major components of the social contract model include the federal statutes creating social insurance for the elderly (Medicare) and a substantial number of the poor (Medicaid),FN[FN40] judicial doctrines recognizing legal rights for patients and providers in these programs,FN[FN41] and laws prohibiting discrimination in health care on the basis of race, gender, and disability.FN[FN42]
[ . . .]
        *173 The social contract model speaks to most areas of health care delivery, ranging from financing and access to the meaning of quality and the nature of the physician-patient relationship. It does not provide formulas or easy answers; on the contrary, it asserts that these are matters of social and political choice broadly understood, informed by expertise and values relevant to health care delivery, but not to be resolved solely by the purportedly simple (but actually quite contested) metrics of “medical expertise” or “efficiency.” In particular, the social contract model tends to see health insurance as social insurance, i.e. as a means of meeting the basic human need for health care *174 with funds derived from the society or some large sub-group within it. The financial burden of health care is inevitably distributed unevenly, with sick or injured people facing far more costs than others. In the social contract view, the goal of health insurance is to spread these costs as broadly as possible, so as to lower the per capita financial impact, reduce administrative expenses (no need for risk selection), and provide as many people as possible with reasonably-priced access to health insurance and health services against the largely random risks of illness and injury. 
[. . . ]

C. The Market Competition Model

       Advocates of market competition rose to prominence in the 1970s by launching two major attacks on the previously dominant professional authority and social contract models. First, they argued that both the scientific justification for professional authority and the public*176 interest justification for the social contract were largely illusory, particularly as expressed in actual American health care policy. Most health care services were not matters of immediate life-and-death, nor scientifically validated as “necessary,” but rather were matters of comfort and convenience, and should be properly treated as discretionary consumption.. . . . Second, the market advocates argued, in the classic fashion of all conservative arguments against equality and mutual aid, that the egalitarian social contract model led to perverse and dysfunctional results, notably unrestrained cost increases and misallocation of resources. By severing the demand for health services from the individual's obligation to pay, tax subsidies and social insurance (including its private American version, community-rated Blue Cross/Blue Shield) supported consumption of decreasingly beneficial services, while denying desperately needed care to those with inadequate economic and political power to secure the benefits of politically-structured solidarity.

. . .  The market advocates proposed to solve two of the three problems that bedeviled the social contract model: cost containment and rationing. Both would be accomplished in the only way that, in this view, was politically acceptable to most Americans as well as pragmatically feasible: the market, which constrains costs through the pressures of competition and rations through consumer choice in response to price signals. The third problem—universal access or health insurance—admittedly could not be solved through purely market means, because some redistributive mechanism had to be built in to subsidize access for low-income people. Even here, though, market advocates claimed that a dominant market principle would help. Once the market had achieved cost containment and rationing for most of the population, the redistributive task would be smaller and less politically controversial.
[. . . ]
       An idea critical to the market model is that the individual health care consumer experiences the true costs of her or his choices. Where the social insurance model wants to separate the consumption of health care as much as possible from the individual's ability to pay, and regards linking the two as largely irrational, the market competition model wants to intensify the connection.  . . . 
[. . . ]
[I]nsurance is seen as a transaction between two economically “rational” actors— an individual (or group of aggregated individuals) and an insurance company. Each of these actors is trying to achieve maximum economic utility. The individual (or group) wants the lowest possible price for the desired insurance coverage. The insurance company wants the maximum profit. The logic of this perspective leads to market fragmentation, the exact opposite of the universalism and solidarity of social insurance. In the market, individuals want to associate themselves with the lowest possible risk group, and exclude people with serious illnesses or other high cost characteristics. 
[. . .]
       Like the other two models, the market competition model has been able to address some problems better than others. Its managed care dimension is widely credited with restraining increases in health care costs during much of the 1990s. Whether this can be accurately attributed to “market competition” is debatable; certainly the vision of numerous insurer-provider entities supplying consumers with elaborate information and cost-effective choices has not come to pass. What did happen was a shift in bargaining power, with physicians and hospitals losing power to relatively concentrated insurer-managed care entities who aggregated large numbers of “covered lives” and were, therefore, able to drive hard bargains over price and (to a less clear extent) utilization controls. But while this version of market *188 competition was able to implement some forms of cost containment and rationing, it was not able to convince the American people that these steps were legitimate. 
[ . . .] 
the extensive regulation of the market needed to achieve the social values of managed competition, and the proposed subsidies for lower-income patients, could not be realized because they are inconsistent with the laissez-faire political values and interests associated with a pro-market regime. These values and interests oppose redistributive subsidies and pro-consumer market regulation and favor unprecedented tax cuts and redistribution upwards to the wealthy. Indeed, this is the version of “market competition” that has been implemented: a considerable shift of wealth and power from physicians and hospitals to employers, managed care entrepreneurs, and others imposing cost containment, while denying hospitalization to some patients who need it, and denial of most or all coverage to some easily targeted high cost patients with serious illnesses, disabilities, and chronic conditions. As numerous analysts have observed, the future of managed care is quite unclear—indeed, it has been widely pronounced to be “dead”—and some are expecting it to be replaced, at least for significant numbers of employees, with “consumer-driven” health coverage characterized by some combination of high deductibles and costsharing, defined contribution by employers, and employee web-*190 facilitated choice among price tiers of coverage and providers.

